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Court of Appeals of the District of Columbia, 


No. 4271. 

•James A. Hunt, Appellant, 
vs. 

Linton Evans et al. 


a Supreme Court of the District of Columbia. 


At Law. 


No. 65300. 


James A. Hunt, Plaintiff, 
v. 

Linton Evans, Harold Stephenson, William E. Holmes, 
Jeremiah Sullivan, and William J. Barbee, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia, at tlie City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above entitled cause, to wit: 

1 Declaration . 

Filed March 3, 1921. 

In the Supreme Court of the District of Columbia. 


At Law. 


No. 65360. 

James A. Hunt, Plaintiff, 
v. 

Linton Evans, Harold Stephenson, William E. Holmes, 
Jeremiah Sullivan, and William J. Barbee, Defendants. 

The plaintiff, James A. Hunt, sues the defendants Linton Evans, 
Harold Stephenson, William E. Holmes, Jeremiah Sullivan and 

1—1271a 
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William J. Barbee, for that whereas, to wit, on tlie 18th dav of Janu- 
ary, 1021, the defendants were and still are officers of the law charged 
with the duties of policemen, and the plaintiff avers that on the date 
aforesaid he was also an officer of the law charged with the duties of 
a policeman, and at the time of the commission of the grievance here¬ 
inafter complained of was also enjoying his status as a private citizen 
of the United States of America having his home at number 322 
Seaton Place. Northeast in the District of Columbia, and as such 
private citizen was clot he'd and vested with all of the rights and 
privileges incident to his said citizenship, and it then and there be¬ 
came and was the duty of the said defendants, acting as officers 
of the law as aforesaid, to sec that the plaintiff was protected in 
all of his rights as a citizen and householder of the United States 
as aforesaid, and to see that none of his said rights were violated or in 
any manner abridged or trespassed upon, and the plaintiff 

2 avers that while he was enjoying all of the rights and priv¬ 
ileges of his citizenship as aforesaid, and while he was law¬ 
fully in his home hereinbefore mentioned enjoying tin* comforts 
of the same, and it then and there became and was tlie duty of the 
defendants to see that the plaintiff was protected and unmolested and 
that the sanctity of his said home should not lx* violated, and to re¬ 
frain from wrongfully or unlawfully injuring the plaintiff while he 
was in the rightful and lawful enjoyment of his home in the District 

of Columbia as aforesaid, vet the said defendants, unmindful of their 

7 %> 

duty in the premises as aforesaid, on the date aforesaid and at the 
home and residence of the plaintiff, number 322 Seaton Place, North¬ 
east in the District aforesaid did with force and violence wrongfully 
enter the plaintiff’s said home, and did then and there without prob¬ 
able cause, and without any warrant or other process of law and with¬ 
out any charge having been preferred against him by any Court, did 
then and there place the plaintiff under arrest and he was confined 
and restrained of his liberty in his own home, and the said defendants 
did then and there, and while the plaintiff’ was imprisoned as afore¬ 
said, subject the plaintiff’ to a revolting and humiliating search and 
seizure of his home and his personal effects without any process of 
law whatsoever directed to the plaintiff* or against the plaintiff* or his 
said home and without any reasonable or just cause or excuse, and 
the said defendants hv their wrongful acts as aforesaid did cause a 
large number of persons to congregate in front of the plaintiff’s 
said home, and the said defendants did then and there make it 
known to the persons so congregated in front of plaintiff’s home 
that they had searched the plaintiff s said home, and that he was 
suspected of unlawfully having in his possession intoxicating liquors 
and that he, the plaintiff was suspected of having violated the laws 
which he. the plaintiff’ had sworn to enforce, whereby and by 

3 reason of the premises and the invasion and violation of the 
plaintiff’ s constitutional rights and privileges as aforesaid by 

the said defendants the plaintiff has been greatly damaged in his good 
name, fame and credit, both as a private citizen and as an officer of 
the law and a member of Metropolitan Police force of the District of 
Columbia, and he has suffered great mental pain and nervous shock 
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and has been distressed and humiliated before his neighbors and 
other good and worthy citizens to the damage of the plaintiff in the 
sum of ten thousand dollars. 

Wherefore the plaintiff brings this suit and claims of the defend¬ 
ants the sum of ten thousand ($10,000) dollars besides costs. 

HAWKEN & HAVELL, 

Attorneys for Plaintiff. 

Plea of Defendants Holmes, Sullivan & Berbee. 

Filed March 20, 1921. 

******* 

Come now the defendants, William E. Holmes, Jeremiah Sullivan, 
and William J. Barbee, by their counsel, and, for a plea to the decla¬ 
ration filed herein, say that they are not guilty in manner and form 
as in said declaration alleged. 

F. II. STEPHENS, 

W. II. WAHLY, 

Attorneys (for Defendants Holmes, 

Sullivan, and Barbee). 


Joinder of Issue. 
Filed March 29, 1921 


Comes now the plaintiff and joins issue on the plea herein filed by 
the defendants, Holmes. Sullivan and Barbee. 

HAWKEN & HAVELL, 

Attorneys for Plaintiff. 

F. II. Stephens, Esq., W. 11. Wahly, Esq., Attorneys for Holmes, 
Sullivan A Barbee: 

Take notice that the issue joined in this cause will be tried at the 
next term of Court. 

HAWKEN & HAVELL, 

Attorneys for Plaintiff. 


Xote of Issue. 

Title of Action, See caption above. 

Attorneys for plaintiff, Ilawken A Ilavell. 

Attorneys for defendants named in joinder of issue, F. H. 
Stephens, W. II. Wahly. 
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Plea of Defendant Stephenson. 

Filed April 28, 1921. 

******* 

Now comes (he defendant, Harold Stephenson, by his attorney, 
James A. O'Shea, and for a plea to the declaration tiled herein against 
him savs that he is not guilty in manner and form as therein alleged. 

JAMES A. O'SIlFA, 
Attorncy for Defendant llarold Stephenson. 

5 Plea of Defendant Keans. 

Filed April 28, 1921. 

******* 

Now comes the defendant, Linton Feans, by his attorney, James A. 
O'Shea, and for a plea to the declaration filed herein against him says 
that he is not guilty in manner and form as therein alleged. 

JAMES A. O'SIl FA, 

Attorney for Defendant Linton Keans. 


Joinder of Issue. 

Filed April 29, 1921 

******* 

Comes now the plaintiff' and joins issue on the plea of the defend¬ 
ant Linton Evans, and the plea of the defendant llarold Stephenson, 
herein tiled bv them separately. 

11 AW KEN IIA YELL, 

Attorneys for Plaintiff. 

James A. O'Shea, Esq., Attorney for the defendants Linton Evans 
and Harold Stephenson: 

Take notice that the issue joined in this cause against the defend¬ 
ants Linton -and Stephenson will he tried at the next term of 

Court. 

11 AW KEN & HA YELL, 

Attorneys for Plaintiff. 

Title of action as above. 

Attorneys for plaintiff, Ilawken c\: IIavell. 

Attorney for the defendants Linton-and Stephenson, James 

A. O'Shea. 


IIAWKEX & HAYELL, 

Attorneys for Plaintiff. 
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Additional Idea of Defendants Holmes, Sullivan & Barbee. 

Filed June 5, 1924. 


Leave of Court having first been had and obtained, the defendants, 
William E. Holmes, Jeremiah Sullivan, and William J. Barbee, for 
a further plea to the declaration of plaintiff, James A. Hunt, fded 
herein, say that prior to, and at the time of, the matters complained of 
in said declaration, they were police officers of the District of Colum¬ 
bia, and that defendants, Linton Evans, and Harold Stephenson were 
Federal Prohibition Agents, duly appointed deputies of J. F. 
Kramer, Federal Prohibition Commissioner, Internal Revenue Offi¬ 
cer of the United States for the District of Columbia, and as such 
agents and deputies were vested with power and authority to serve cer¬ 
tain process, issued by such courts, justices, or commissioners of the 
United States, as have jurisdiction to issue the same, within the Dis¬ 
trict of Columbia, that is to say, search warrants for the entry into, 
investigation and search of, premises described therein, for the pur¬ 
pose of detecting fraud upon the United States in the use of intoxicat¬ 
ing liquor in violation of law. and in the service of such search war¬ 
rants, and by the terms thereof, said agents and deputies were com¬ 
manded to employ necessary and proper assistance; that on, to wit; 
the 18th day of January, 19*21, upon the sworn complaint of defend¬ 
ant. Linton Evans, therein described as L. S. Evans, that he, the said 
Evans, had positive information that intoxicating liquor was being 
sold and stored in premises 822 Seaton Place, N. E., in Washing¬ 
ton. I). C., in violation of the National Prohibition Act, Isaac R. 
Hitt, United States Commissioner for the District of Columbia, issued 
in his name and under his official seal, as authorized bv law, a search 
warrant directed to said J. F. Kramer, Federal Prohibition 
7 Commissioner, Internal Revenue officer of the United States 
for the District of Columbia and to his deputies, or any of 
them, setting forth that complaint on oath, and in writing, had, on 
the day aforesaid, been made before him, by L. S. Evans, that he, the 
said Evans, had reason to believe, and did believe, that a fraud upon 
the United States was being committed upon and by the use of cer¬ 
tain intoxicating liquor in violation of law, in premises 322 Seaton 
PI ace, X. E., in the District of Columbia, said premises being de¬ 
scribed as those of one, E. J. Dowling, said search warrant com¬ 
manded, in the name of the President of the United States, that said 
premises be entered, with the necessary and proper assistance, and 
that diligent investigation and search intv) and concerning said fraud 
he made, and that the aforesaid officials, to whom said warrant was 
directed, report and act concerning the same as required of them by 
law; that affidavit for search warrant and said warrant were in the 
words and language following: 
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A Ifi da lit jo r S care h Warrant. 

“United States of America, 

District of Columbia Division, xs: 

lie it remembered, That oil this day, before me, the undersigned 
a United States Commissioner for the District of Columbia Division 
came L. S. Evans, Fed. Prohib. Agt., who. being bv me duly sworn, 
deposes and says that he has good reason to believe, and does verily 
believe, that afraud upon the United States has been and is beingcom- 
mitted upon and by the use of certain Intoxicating liqour in viola¬ 
tion of the National Prohibition Act. That he has positive informa¬ 
tion that such liquor is being sold and stored at the place 
8 noted below Peing the premises of E. J. Dowling 322 Seaton 

Place N. E. Washington, D. C. and being situate in the- 

of-and within the district above named. 

L. S. EVANS, 

Fed. Prohib't Agt. 

Sworn to before me. and subscribed in my presence, this 18th day 
of Jan. A. D. 1921. 

[seal.] ISAAC R. II1TT, 

United States Commissioner as Aforesaid. 

Search Warrant. 


“United States of America, 

District of Columbia Division, xx: 

T. J. F. Kramer, Fed. Prohib’n Comm’r, Internal Revenue officer of 
the United States for the District of Columbia, and to his Deputies, 
or anv of them : 

Whereas, complaint on oath, and in writing, has this day been 
made before me. Isaac R. .Hitt, a United States Commissioner for 
the said District, by E. S. Evans, Fed. Prohib’n Agt., alleging that he 
has reason to believe, and does believe, that a fraud upon the United 
States is being committed upon and by the use of a certain Intoxi¬ 
cating liquor in violation of the National Prohibition Act being the 
premises of E. J. Dowling, 322 Seaton Place. N. E. and being situate 

in the-of Washington, D. C. and State of-and within the 

district above named. 

You are therefore hereby commanded, in the name of the Presi¬ 
dent of the United States, to enter said premises in the day or night 
time, with the necessary and proper assistance, and there dili- 
9 gently to investigate and search into and concerning said 
fraud, and to report and act concerning the same as required 
of you by law. 

(liven under my hand and seal on this 18th dav of Jan., A. I). 
1921. 

[seal.] ISAAC R. HITT. 

United States Commissioner as Aforesaid. 
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"I!(turn on Search Warrant. 


“Returned this 18th day of Jan., A. 1). 1921. 

Served by making search as within directed: upon which search I 
found —. 

Served on premises at 322 Seaton PI., N. E., J. A. Hunt owner of 
premises present. 

No violations found. 

HAROLD R. STEPHENSON, 

Fed. Prohib’n Agt." 

that subsequently, on the said 18th day of January, 1921, defend¬ 
ants Evans and Stephenson, called at Precinct No. 8, of the Metro¬ 
politan Police Department of the District of Columbia, located on 
L Street, between Ninth and Tenth Streets, Northwest, to which 
defendants Holmes, Sullivan, and Barbee were assigned, and re¬ 
quested the assistance of said defendants in the sendee of the search 
warrant aforesaid, whereupon said police officers were ordered to, 
and did, accompany defendant Stephenson to the aforesaid premises; 
that upon their arrival there at about 9:00 o’clock P. M., on said day, 
defendants Stephenson and Holmes went to the rear of premises oc¬ 
cupied by plaintiff, who responded to a knock on the door of said 
house; that after asking for said Dowling, who was supposed to be the 
occupant of said premises, and who so appeared by the current 
10 City Directory, they were informed by plaintiff that no such 
person resided there; that upon making their identity known 
to plaintiff, however, said plaintiff declared himself to be a member of 
the Metropolitan Police Department, and upon learning of the pur¬ 
pose of their call, plaintiff invited defendants to enter and satisfy 
themselves that no violation of law was being committed upon his, 
plaintiff's, premises, and that he would prefer that they do so, in order 
to clear himself and his premises of any suspicion of wrongdoing; 
that thereupon, the door of said premises being open, defendants did 
enter the home of plaintiff, upon his invitation as aforesaid, and 
ma/.e a casual examination thereof, but they deny specifically the 
allegation of the declaration herein, that they did with force and vio¬ 
lence wrongfully enter the plaintiff’s said home, and did then and 
there without probable cause, and without any warrant or other pro¬ 
cess of law, place plaintiff under arrest or confine and restrain him of 
his liberty in his home, or subject him to a revolting and humiliating 
search and seizure of his home and personal effects, and this they are 
ready to verify. 

F. II. STEPHENS, 

W. H. WAHLY, 

Attorneys for Defendants William E. Holme*, 
Jeremiah Sullivan, and William J. Bar¬ 
bee. 
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Leave to file granted. 


(Endorsed.) 


F. L. SIDDOXS, 

Justice. 


Stipulation. 
Filed June 7, 1024. 


Whereas, James A. Hunt, plaintiff in the above entitled cause, 
through his counsel, S. McComas Hawken and George F. Ilavell, 
has consented to the filing, by each of the defendants herein, through 
their respective counsel, of an additional plea to the declara- 
11 tion of plaintiff heretofore filed herein, said consent being sub¬ 
ject, however, to permission of the Court for the filing of said 
additional plea, it is hereby stipulated and agreed between counsel 
herein that the joinder of issue, note of issue, and notice of trial shall 
stand, and be taken and considered as and for. a joinder of issue, etc., 
upon said additional plea of each of defendants herein; and it is fur¬ 
ther stipulated and agreed between said counsel, that a certain copy 
of affidavit of defendant Linton Evans, dated the 18th day of Janu- 
ary, A. D. 1021, and search warrant issued thereupon, bearing like 
date, and directed to J. T. Kramer, Federal Prohibition Commis¬ 
sioner, Internal Revenue officer of the United States for the District 
of Columbia and to his Deputies, or any of them, which said copies of 
affidavit and search warrant were left with defendant on the date 
aforesaid, will he produced in Court by counsel for plaintiff without 
service upon them of formal notice to produce the same, the admissi¬ 
bility of said paper being subject, however, to any proper objection by 
counsel for plaintiff herein. 

IIAWKEX & IIAVELL. 

Attorneys for Plaintiff. 

F. II. STEPHENS, 

W. H. WAIILY. 

Attorneys for Defendants Holmes , Sullivan, and Ilarhee. 

JAMES A. O’SIIEA. 

Attorney for Defendants Keans and Stephenson. 


Motion to Strike Out Additional Plea of Defendants Holmes, 

Sullivan & liar bee. 


Filed June 9, 1924. 

******* 

Now comes here the plaintiff herein and moves the Court to strike 
out the Additional Plea of Defendants William E. Holmes, Jeremiah 
Sullivan and William .T. Barbee, filed herein, on the ground 
12 that the said plea is bad in substance. 

HAWKEN & HA YELL, 

Attorneys for Plaintiff. 
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Note.—A t the hearing of this motion the following points will 
be urged: 

1. That the said plea does not set forth that the premises described 
were “used for the unlawful sale of intoxicating liquor.” 

2. That the said plea does not state that the said premises were 
“used in part for some business purpose.” 

3. That the said plea does not allege that the premises described 
were not used as a private dwelling. 

IIAWREN & HAVELL, 

Attorneys for Plaintiff. 

F. II. Stephens, Esq., W. II. Wahly, Esq., Attorneys for Defendants 

William E. Holmes, Jeremiah Wilson, and William J. Barbee: 

Take notice that the foregoing motion will be for hearing on Fri¬ 
day, June 13, 1924, at ten o’clock A. M., or at such other time as the 
Court mav agree to hear the same. 

HA WREN & HAVELL. 

Additional Plea of Defendants Evans and Stephenson. 

Filed June 12, 1924. 

******* 

Leave of Court having first been had and obtained, the defendants, 
Linton Evans and Harold Stephenson, for a further plea to the decla¬ 
ration of plaintiff, James A. Hunt, filed herein, say that prior to, and 
at the time of the matters complained of in said declaration, 
13 the said William E. Holmes, Jeremiah Sullivan and William 
J. Barbee were police officers of the District of Columbia, and 
they, the said Linton Evans and Harold Stephenson were Federal 
Prohibition Agents, duly appoined deputies of J. F. Kramer, Federal 
Prohibition Commissioner, Internal Revenue Officer of the United 
States for the District of Columbia, and as such agents and deputies 
were vested with power and authority to serve certain process, issued 
by such courts, justices, or commissioners of the United States, as 
have jurisdiction to issue the same, within the District of Columbia, 
that is to say, search warrants for the entry into, investigation and 
search of, premises described therein, for the purpose of detecting 
fraud upon the United States in the use of intoxicating liquor in vio¬ 
lation of law, and in the service of such search warrants, and by the 
terms thereof, said agents and deputies were commanded to employ 
necessary and proper assistance; that on, to wit, the 18th day of .Janu¬ 
ary, 1921, upon the sworn complaint of your defendant, Linton 
Evans, therein described as L. S. Evans, that he, the said Evans, had 
positive information that intoxicating liquor was being sold and 
stored in premises 322 Seaton Place, N. E., in Washington, I). C., 
in violation of the National Prohibition Act, Isaac R. Hitt, United 
States Commissioner for the District of Columbia, issued in his name 
and under his official seal, as authorized by law, a search warrant di¬ 
rected to said J. F. Rramer, Federal Prohibition Commissioner, In- 
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ternal Revenue officer of tile l nited Slates for the District of Co¬ 
lumbia, and to bis deputies, or any of them, setting forth that com¬ 
plaint on oath, and in writing, had, on the day aforesaid, been made 
before him, by L. S. Evans, that he, the said Evans, had reason to be¬ 
lieve, and did believe, that a fraud upon the United States was being 
committed upon and by the use of certain intoxicating liquor in vio¬ 
lation of law, in premises 322 Seaton Place, X. \V., in the Dis- 
14 triet of Columbia, said premises being described as those of 
one E. J. Dowling, said search warrant commanded, in the 
name of the President of the United States, that said premises he 
entered,with the necessary and proper assistance, and that diligent in¬ 
vestigation and search into and concerning said fraud be made, and 
that the aforesaid officials, to whom said warrant was directed, report 
and act concerning the same as required of them by law; that affidavit 
for search warrant and said warrant were in the words and language 
following: 

Affidavit for Starch W arrant. 

“United States ok America, 

District of ('ohnnbia I)ivision, ss: 

Re it remembered. That on this daw before me. the undersigned, a 
1 nited States Commissioner for the District of Columbia Division 
came L. S. Evans, Fed. Prohib. Agt.. who, being bv me dulv sworn, 
deposes and says that he has good reason to believe, and does verily 
believe, that a fraud upon the United States has been and is being 
committed upon and by the use* of certain intoxicating liquor in vio¬ 
lation of the National Prohibition Act. That he has positive infor¬ 
mation that such liquor is being sold and store- at the place noted 
below. Being the premises of E. .1. Dowling 322 Seaton Place, N. E. 

Washington, D. C., and being situate in the-of-and within 

the district above named. 

L. S. EVANS, 

Fed. Prohib'n Aijt. 

Sworn to before me. and subscribed in my presence, this 18th day 
of Jan. A. D. 1921. 

[seal.] ISAAC R. 1IITT. 

I nited Staffs ( 'om missittner ax Aforesaid . 


lo 


Starch Warrant. 


“United States of America, 

District of Columbia Division, ss: 

To J. F. Kramer. Fed. Prohibn CoinmX Internal Revenue Officer 
of the United States for the District of Columbia and to his Depu¬ 
ties, or any of them : 

•< 

Whereas, complaint on oath, and in writing, has this day been 
made before me. Isaac R. Hitt, a United States Commissioner for the 
said District, by L. S. Evans, Fed. Prohib n Agt. alleging that he has 
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reason to believe, and does believe, that a fraud upon the United 
States is being committed upon and by the use of a certain intoxicat¬ 
ing liquor in violation of the National Prohibition Act being the 
premises of E. J. Dowling, 322 Seaton Place, N. E. and being situate 

in the-of Washington, I). C. and State of-and within the 

district above named. 

You are therefore hereby commanded, in the name of the Presi- 
dent of the United States, to enter said premises in the day or night 
time, with the necessary and proper assistance, and there diligently 
to investigate and search into and concerning said fraud, and to re¬ 
port and act concerning the same as required of you by law. 

Given under my hand and seal on this 18th day of Jan. A. 1). 
1921. 

[seal.] ISAAC R. II1TT, 

United States Commissioner as Aforesaid. 

“Return on Search Warrant. 


“Returned this 18th day of Jan. A. I). 1921. 

Served by making search as within directed upon which search 
I found —. 

lb Served on premises at 322 Seaton PI. N. E. J. A. Hunt 

• owner of premises present. 

No violations found. 

IIAROLI) R. STEPHENSON, 

Fed. Prohib’n Agt ” 


that subsequently, on the said 18th day of January, 1921, your de¬ 
fendants Evans and Stephenson ealed at Precinct No. 8 of the Metro¬ 
politan Police Department of the District of Columbia, located on 
U Street, between Ninth and Tenth Streets, Northwest, to which the 
defendants, Holmes, Sullivan and Barbee were assigned, and re¬ 
quested the assistance of said defendant- in the service of the search 
warrant aforesaid, whereupon said police officers were orderd to, and 
did, accompany defendant* Stephenson tothe premises aforesaid; that 
upon their arrival there at about 9:00 o’clock P. M., on said day, de¬ 
fendants Stephenson and Holmes went to the rear of premises oc¬ 
cupied by plaintiff, who responded to a knock on the door of said 
house; that after asking for said Dowling, who was supposed to be the 
occupant of the said premises, and who so appeared by the current 
City Directory; they were informed by plaintiff that no such person 
resided there; that upon making their identity known to plaintiff, 
however, said plaintiff* declared himself to be a member of the Metro¬ 
politan Police Department, and upon learning of the purpose of their 
call, plaintiff invited defendants to enter and satisfy themselves that 
no violation of law was being committed upon his, plaintiff’s prem¬ 
ises, and that he would prefer that they do so, in order to clear him¬ 
self and his premises of any suspicion of wrongdoing; that there¬ 
upon, the door of the said premises being open, defendants did enter 
the home of plaintiff, upon his invitation as aforesaid, and make a 
casual examination thereof, but they deny specifically the allegation 
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of the declaration herein, that they did with foree and violence 
17 wrongfully enter the plaintiffs said home, and did then and 
there without probable cause, and without any warrant or 
other process of law, place plaintiff under arrest of confine and re¬ 
strain him of his liberty in his home, or subject him to a revolting 
and humiliating search and seizure of his home and personal effects, 
and this thcv are readv to verifv. 

JAMES A. O'SHEA, 

Atty. for Deft. 


(Endorsed.) 


Leave to file granted. 


F. L. SIDDONS, 

Justice. 


Motion to Strike Out Additional Idea* Filed by Defendant*. 

Filed June Id. 11*24. 


Now comes here the plaintiff. James A. Hunt, and moves the Court 
to strike out the additional plea of each of the above named defend¬ 
ants filed herein on the ground that the said pleas are jointly and 
severallv bad in substance. 

HAWK EX £ IIA YELL, 

Attorneys for Plaintiff. 

Note.— At the hearing of this motion, the following points will he 
urged: 

1. That the said pleas do not set forth that the premises described 
were ‘‘used for the unlawful sale of intoxicating liquor.'” 

*2. That the said pleas do not state that the said premises were 
‘‘used in part for some business purpose.” 

3. That the said pleas do not allege that the premises described 
were not used as a private dwelling. 

18 4. That the search warrant set up in said pleas does not 

properly, legally, correctly and particularly describe the prop¬ 
erty and place to be searched. 

HAW KEN A I-IAVELL, 

Attorneys for Plaintiff. 

F. H. Stephens, Esq., \Y. H. Wahly, Esq., James A. O'Shea, Esq., 

Attornevs for Defendants: 

Take notice that the foregoing motion will be for hearing on Fri¬ 
day, June 13, 1924, at ten o'clock A. M., or at such other time as the 
Court mav agree to hear the same. 

11 AW KEN & HAVELL, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Friday, June 13, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

Cpon consideration of the motions of plaintiff filed herein June 
9th and June 13th, 1924, to strike out the additional pleas of defend¬ 
ants filed herein June nth and June 12th, 1924, it is ordered that said 
motions he. and they are hereby overruled. 

19 Stipulation. 

Filed June 16, 1924. 


******* 

It is stipulated bv and between counsel for the respective parties 
hereto: 


1. That the motions to strike out the two additional pleas filed by 
the defendants shall be taken and considered as demurrers to said 
pleas. 

2. That the stipulation heretofore entered into in so far as it pro¬ 
vides that the joinder of issue heretofore filed by the plaintiff shall 
be taken to apply to the said special or additional pleas is hereby 
recalled and stricken out in so far as the additional pleas are con¬ 
cerned. 

3. That on the 18th day of* January, 1921, E. J. Dowling was not 
the owner or occupant of premises No. 322 Seaton Place, N. E., Wash¬ 
ington, I>. C., and did not reside in said premises and had no connec¬ 
tion therewith or control thereover, which facts were unknown to the 
defendants until their arrival at said premises whereupon they were 
informed thereof by the plaintiff herein. 


F. II. STEPHENS axd 
W. H. WAHLY, 

JAMES A. O’SHEA, 

Attorneys for Defendants. 
I1AWKEN & HAVELL, 

.1 ttorneys for Plaintiff. 


Supreme Court of the District of Columbia. 


Monday, June 16th, 1924. 


Session resumed pursuant to adjournment, 
presiding. 


Mr. Justice Siddons 
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Upon motion and for good cause shown, it is ordered 

20 that the entry made June 13, 1024, overruling the motions 
to strike out the additional plea of each of the defendants 

filed herein he, and the same is hereby vacated. 

Supreme Court of the District of Columbia. 

Monday, June 16th, 1024. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

Come now the parties hereto bv their respective Attorneys of rec¬ 
ord and thereupon pursuant to stipulation this day filed, the motion 
filed June 0th, 1024, and the motion filed June 13th, 1024, are treated 
as general demurrers to the additional pleas of defendants filed 
herein, and being considered are herein severally overruled. An 
exception is noted at the request of plaintiff's Attorneys. There¬ 
upon, plaintiff by his said Attorneys elects to stand upon his de¬ 
murrers and judgment is ordered for defendants. 

Wherefore, it is considered that plaintiff take nothing by this 
action, that defendants go hence without day, be for nothing held, 
and recover of plaintiff their costs of defense, to be taxed by the Clerk, 
and have execution therefor. 

From the foregoing the plaintiff by his said Attorneys, in open 
Court, notes an appeal to the Court of Appeals; whereupon the maxi¬ 
mum of an undertaking for costs is hereby fixed in the sum of One 
hundred dollars ($100.00) with leave to deposit the sum of Fifty 
dollars ($50.00) with the Clerk. 

21 Memorandum. 

July 1. 1924.—Appeal Rond for costs approved and filed. 


Assignment of Error. 

Filed July 8, 1924. 

******* 

The Court erred in overruling demurrers to additional pleas and 
holding the search warrant was good and sufficient, notwithstanding 
that the name of the real occupant of the premises was not contained 
in said search warrant but that of another person was inserted. The 
name in the search warrant being a part of the description of the 
premises and being one other than the occupant, invalidated the 
search warrant. 

IIAWKEN & HAVELL, 

Attorneys for Plaintiff. 
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Designation of Record. 

Filed July 8, 1924. 

> 7 

******* 

The Clerk in the preparation of the transcript of record on appeal 
in the above entitled cause, will please include therein the following: 

1. Declaration; 

2. Pleas of defendants. Holmes, Sullivan, Barbee; 

8. Joinder of issue, etc., on these pleas: 

4. Plea of defendant Stephenson; 

5. Plea of defendant Evans; 

0. Joinder of issue, etc., on these pleas; 

7. Additional pleas of defendants Holmes, Sullivan, and Bar¬ 
bee ; 

22 8. Stipulation of counsel; 

9. Motion to strike out additional pleas of defendants, 
Holmes, Sullivan, and Barbee; 

10. Additional pleas of defendants Evans and Stephenson ; 

11. Motion to strike out additional pleas; 

12. Judgment overruling motion to strike out additional pleas; 

13. Stipulation of counsel; 

14. Order vacating order of June 13, 1924; 

15. Motion to strike out additional pleas accepted aV general de¬ 
murrers ; 

19. Order overruling demurrers; exception; 

17. Plaintiff’s election to stand on demurrer; 

18. Judgment for defendants on demurrer; 

19. Appeal noted; appeal bond filed July 1, 1924; 

20. Assignment of error; 

21. This designation. 

HAW KEN & HA YELL, 

Attorneys for Plaintiff. 


23 Supreme Court of the District of Columbia. 

Cnited States of America, 

District of Columbia, ss: 

1, Morgan IT. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 22, 
both inclusive, to be a true and correct transcript of the record accord¬ 
ing to directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. (>5360 at Law, wherein James A. 
Hunt is Plaintiff and Linton Evans et al. are Defendants, as the same 
remains upon the files and of record in said Court. 
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JAMES A. HUNT VS. LINTON EVANS ET AL. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington in said District this 
26th day of November, 1024. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W 


MORGAN H. BEACH, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. No. 
4271. James A. Hunt, appellant, vs. Linton Evans et al. Court 
of Appeals, District of Columbia. Filed Jan. 8, 1925. Henry W. 
Hodges, clerk. 
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April Term, 1925. 


No. 4271. 


James A. Hunt, Appellant , 

vs. 

Linton Evans, Harold Stephenson, William E. 
Holmes, Jeremiah Sullivan and William 

J. Barbee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

On the 18th day of January, 1921, at the request of 
and upon an affidavit made by the defendant below, 
Linton S. Evans, what purported to be a search war¬ 
rant was issued by a United States Commissioner for 
the District of Columbia, directed to J. F. Kramer, 
Federal Prohibition Commissioner and Internal Reve¬ 
nue Officer for the District of Columbia, or any of his 
deputies, upon belief that the National Prohibition Act 
was being violated by plaintiff below; on said date, 
the defendants Evans and Stephenson were perform¬ 
ing their duties as such sworn deputies, and on said 
date they enlisted the services of the defendants below, 
Holmes, Sullivan and Barbee, officers of the Metro¬ 
politan Police Department of the District of Columbia; 
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and on said date, all of said defendants below, acting 
in the execution of said alleged search warrant, went 
to the home of the plaintiff below and there executed 
the said search warrant by placing the defendant be¬ 
low in custody and searching his home. No violation 
of said law was found and plaintiff below was released 
and thereafter he filed this suit for the trespass. 

Appellees filed special pleas and appellant filed mo¬ 
tions to strike out upon four separate grounds. (R., 
pp. 8, 12.) These motions were overruled, and by a 
stipulation they were treated as demurrers. (R., p. 
13.) Whereupon the Court overruled said demurrers, 
and appellant elected to stand upon said demurrers, 
judgment was entered for appellees and the case comes 
to this Court on an appeal from that judgment. 

ASSIGNMENT OF ERROR. 

“The Court erred in overruling demurrers to ad¬ 
ditional pleas and holding the search warrant was 
good and sufficient notwithstanding that the name of 
the real occupant of the premises was not contained 
in said search warrant but that of another person was 
inserted. The name in the search warrant being a 
part of the description of the premises and being one 
other than the occupant, invalidated the search war¬ 
rant.’ ’ (R., p. 14.) 


ARGUMENT. 

The search warrant and the affidavit upon which it 
issued are set forth verbatim (R., p. 6), and the re¬ 
turn on the warrant by the appellee Stephenson. (R., 
p. 7.) 
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Section 3 of Title XI of the Act of Congress ap¬ 
proved June 15, 1917, commonly known as the Laws 
Relating to Espionage, provides that: 

“A search warrant cannot be issued but upon 
probable cause, supported by affidavit, naming or 
describing the person and particularly describing 
the property and the place to be searched/’ 

And Section 5 of Title XI of the same Act, provides 
that: 


“The affidavits or depositions must set forth the 
facts tending to establish the grounds of the ap¬ 
plication or probable cause for believing that they 
exist/’ 

The return on the warrant shows that on the 18th 
day of January, 1921, the appellee, Stephenson, mak¬ 
ing the return, the premises 322 Seaton Place N. E., 
were searched and no violations were found, and 
“Served on premises 322 Seaton PI., NE., J. A. Hunt 
owner of premises present/’ 

Xo facts are set forth as required by Section 6 of 
said Act tending to establish the grounds of the ap¬ 
plication. The allegations upon which the application 
was made are mere conclusions of the Prohibition 
Agent and appellee, Evans, and it is apparent that 
the appellee, Evans, had but a mere suspicion, be¬ 
cause if his information were well grounded in prob¬ 
able cause, he would have been able to say who sold 
the intoxicating liquor and who purchased the same. 
And casual inquiry, far less casual than the search 
appellees made of the appellant’s home and residence, 
would have disclosed that no person by the name of 
E. J. Dowling lived at said residence. It is apparent 
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from the record that the appellee, Evans, when he 
applied for that warrant, had no facts, but was on a 
fishing expedition. 

It will be contended by appellees that the warrant 
was regular upon its face and that therefore the officers 
were justified in proceeding under it. This conten¬ 
tion might be sound if the warrant had been handed to 
appellees by a superior officer with directions to serve 
it and they were without knowledge as to the means 
or process used in procuring the warrant, but here 
the irregularity of the warrant was locked in the bosom 
of appellee, Evans, and those acting under his direc¬ 
tions. But, for the purpose of anticipating appellees ’ 
inevitable contention, let it be assumed that the war¬ 
rant was regular on its face. Appellee, Stephenson, 
apparently served it upon appellant, and then when ap¬ 
pellant told appellees that no such person as Dowling 
lived at said premises, but that he (appellant) lived 
there (R., pp. 5, 9, 13), then whatever regularity the 
warrant may have had upon its face was destroyed, 
and the appellees then and there knew, assuming that 
they did not know before, that the warrant was not 
directed to the person who actually lived at said resi¬ 
dence and did not name or describe the person to be 
searched, as provided by Section 3 of the Act afore¬ 
said. Yet notwithstanding this information, which we 
contend destroyed the validity of the warrant, ap¬ 
pellees proceeded to go forward with their casual 
search based upon a warrant which they themselves 
procured to be issued upon a more casual suspicion. 

Appellees plead that appellant invited them to enter 
and make the search. It is submitted that there was 
little else for him to do with five officers of the law at 
the threshold of the open door of the home of himself 
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and his family, with his neighbors about him. We are 
not allowed to speculate as to what might have hap¬ 
pened had he made protest. We submit, however, that 
the very presence of these five officers of the law at 
appellant’s open doorway at nine o’clock in the night 
amounted to coercion. 

In the case of United States v. Borkowski, 268 Fed¬ 
eral 408, decided May 4, 1920, the Court said, at page 
411: 

“The description as to ownership must be such 
as to identify certainly the place to be searched 
and a misdescription in this regard will render 
the warrant void.” 

We submit that the case at bar does not parallel a 
case where a warrant is placed in an officer’s hands 
for execution, he being ignorant of the facts upon 
which its issuance was based, so that he might plead 
its regularity. Here the appellees knew or professed 
to know who owned and occupied the premises when 
they applied for the warrant. 

The Sixth Article of the Amendments to the Con¬ 
stitution provides that “no warrants shall issue but 
upon probable cause, supported by oath or affirma¬ 
tion—and particularly describing the place to be 
searched, and the person or things to be seized.” 

Here the person to be searched and seized was E. J. 
Dowling, and the person searched and seized was 
James A. Hunt, and this after appellees had dis¬ 
covered the irregularity. 

Sanford v. Nichols , 13 Mass. 286. 

In the case of Ripper v. United States, 178 Federal 
24, a search warrant was issued upon an affidavit made 
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by an officer “that he had good reason to believe and 
did believe that the accused was unlawfully engaged 
in the business of manufacturing oleomargarine with 
intent to defraud tin* United States of a part of the 
revenue.” The Court said: 


“The affidavit on which the warrant was issued 
set forth no facts from which the existence of 
probable cause could be determined. . . . The 

immunity guaranteed bv the Constitution should 
not be lightly set aside by a mere general declara¬ 
tion of a non-judicial officer that he has reason to 
believe and does believe, etc. The undisclosed 
reason may fall far short of probable cause.” 


We submit that the onlv basis for the warrant in the 
case at bar was the suspicion of the appellees that one 
E. J. Dowling, who appeared in the City Directory 
as residing at 3*22 Seaton Place, X. E., was violating 
the National Prohibition Act. 


Finally, a fair assumption from the record is that 
appellees selected a name and address from the City 
Directory and then upon suspicion procured a search 
warrant to search these premises and seize that man; 
and then, upon reaching the premises, they discovered 
that another lived therein, and then proceeded to exe¬ 
cute the warrant regardless. 

We submit that the judgment appealed from should 
be reversed. 


S. McComas Hawken, 
George F. Havell, 
Attorneys for Appellant. 
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3n thp (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October. Term, 1925. 


No. 4271. 


JAMES A. HUNT, APPELLANT, 

vs. 

LINTON EVANS ET AL., APPELLEES. 


Brief for Appellees, Evans and Stephenson. 


Statement of Facts. 

Appellee? Evans and Stephenson on the 18th of 
January, 1921, duly authorized and accredited members 
of the Federal Prohibition Unit, armed with a search 
warrant fair on its face, which after a finding of probable 
cause by a United States Commissioner in and for 
the District of Columbia, had been duly and properly 
issued to them, went to the house of appellant. 

After making themselves known to appellant, who 
was a member of the Metropolitan Police Force of the 
District of Columbia, he invited them to enter into 
his premises to satisfy themselves that no violation of 
law had been committed, and after such invitation 
appellees did make “a casual examination of the house.” 

After such examination and nothing being found, 
appellant, believing that he had been subjected to a 
search and seizure without any process of law, filed 
suit against appellees and certain others. 

335-C—1 
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Appellees (Rec., pp. 9 and 10), pleaded the search 
warrant as probable cause. Appellant moved to strike 
out the pleas upon the ground that they were bad in 
substance and in the brief filed, relies upon the fact that 
the name of the real owner of the premises was not 
contained in the search warrant, but that of another 
person. (Rec., p. 14.) 


ARG11IKNT. 

r Ihe search warrant being regular on its face, the 
officers were justified in proceeding under it. It was 
not necessary to name or describe the person to be 
searched; the warrant was directed to the place. 

'I he rule is laid down in Kircheval vs. Allen, 220 
Fed., 207 as follows: “Internal revenue officers in 
executing a search warrant addressed to them, which 
was fair on its face did not have the duty of deciding 
whether a proper application was made to the United 
States Commissioner who issued the warrant, nor 
whether he properly exercised his jurisdiction in issuing 
it, since if an officer or tribunal possesses jurisdiction 
over a subject matter on which a judgment is passed with 
power to issue an order or process for the enforcement 
of such judgment, and the order or process is regular 
on its face, it will (jive full and entire j/rotection to the 
Ministerial officer executing it, although serious error 
may have been committed by the officer or tribunal 
in reaching the conclusion or judgment on which the 
order or process is issued.*’ 

It will be noted that the search warrant was fair on 
its face, that was all that was necessary. 

r l he authorities are uniform that the name of the 
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person does not have to appear in the warrant, the 
place to be searched is the particular object of the search. 

It is contended because the warrant was not directed 
to appellant who actually lived at the residence, and did 
not name or describe the person to be searched that 
therefore the officers had no right to act under the 
warrant. We believe that this contention is unsound, 
for if carried to the logical conclusion no officer could 
search a premise properly described, properly numbered 
and properly located if the person who came to the door 
said the person named in the warrant did not live 
there. 

There is no contention made as to the proper number 
of the premises. Appellant says that the warrant 
was not directed to the person who actually lived 
at said residence and did not name or describe the 
person to be searched. This is unnecessary. 

Appellant contends that the name in the search 
warrant is part of the description of the premises, and 
somebody living there other than the person named 
in the warrant invalidates the warrant. We believe 
that this is not the correct law. 

Name need not be stated in search warrant: 

U. S. vs. Camorato, 278 Fed., 388. 

U. S. vs. Borkowski, 268 Fed., 408. 

U. S. vs. Vachina, 283 Fed., 36. 

U. S. vs. Snyder, 278 Fed., 650. 

It is immaterial, as long as the United States Com¬ 
missioner finds that there was probable cause for the 
issuance of the warrant, whether the warrant was 
bad or not. Had there been any real difficulty in the 
mind of appellant he could have asked for a hearing on 
the search warrant as is provided for by law, and could 
have found the basis of the evidence upon which the 
Commissioner found there was probable cause. What a 
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peculiar situation would confront men executing search 
warrants, if they were advised when they went to search 
a house, properly numbered, properly described and pro¬ 
perly located, but with the name of “Smith” that “Smith” 
did not live there, that they should be precluded from 
making any search. 

The law lays no such injunction upon officers searching. 

The action of the lower court should be sustained. 

Respectfully submitted, 

JAMES A. O’SHEA, 
Attorney for Appellees. 
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Statement of the Case. 

On the 18th day of January, 1921, Linton Evans and 
Harold Stephenson, defendants below, were regularly con¬ 
stituted deputies of the Federal Prohibition Commissioner, 
Internal Re\enue Officer of the United States for the District 
of Columbia, while William E. Holmes, Jeremiah Sullivan, 
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and William J. Barbee, likewise defendants below, were mem¬ 
bers of the Metropolitan Police Department of the District of 
Columbia. On the above date Linton Evans, a defendant 
below, appeared before one of the United States Commis¬ 
sioners for the District of Columbia and. upon his affidavit 
and at his request, a search warrant was issued by said Com¬ 
missioner. directed to F. Kramer. Federal Prohibition Com¬ 
missioner. Internal Revenue Officer of the United States for 


the District of Columbia, and to his deputies or any of them, 
commanding that entry be made into the premises of E. J. 
Dowling. M'2*2 Seaton Place northeast, Washington. D. (\. in 
the day or night time, with the necessary and proper as¬ 
sistance. and there diligently t<> investigate and search into 
and concerning said fraud and to report and act concerning 
the same as required by law. Evans and Stephenson there¬ 
upon requested the assistance of police officers in the execu¬ 
tion of said search warrant, ami Holmes. Sullivan, and Barbee 


were ordered to accompany said prohibition agents. Pur¬ 
suant to said request and orders, the three last-named defend¬ 
ants below accompanied these agents to the premises described 

in the search warrant, namelv, tV2*2 Seaton Place northeast, 

* * 

which, according to the current city directory, were occu¬ 
pied by one E. J. Dowling, who was named in said search 
warrant. Upon their arrival. Stephenson and Holmes, de¬ 
fendants below, went to the rear door of said premises and 
knocked, whereupon Hunt, plaintiff below, opened the door, 
and upon inquiry being made for Dowling replied that no 
such person resided there. Upon Stephenson and Holmes 
identifying themselves, however. Hunt declared himself to 
be a member of the Metropolitan Police Department, and 
upon learning the mission of Stephenson and Holmes Hunt 
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invited the two defendants to enter and satisfy themselves 
that no violation of law was being committed upon his 
premises, explaining that he would prefer that they do so 
in order to clear himself and his premises of any suspicion 
of wrongdoing. Defendants helow thereupon, upon the in¬ 
vitation of said Hunt, entered his premises, the door being 
open, and made a casual examination of the premises. Find¬ 
ing no violation of law, plaintiff was neither placed under 
arrest nor confined and restrained of his liberty, and upon 
retiring said Stephenson left with plaintiff a copy of the 
return subsequently filed with the Commissioner issuing the 
search warrant, which showed service upon “premises at 
3*2*2 Seaton Place northeast, J. A. Hunt owner of premises 
present; no violations found.’’ 

On March 3, 1921, suit was tiled by said Hunt against de¬ 
fendants (R., pp. 1, *2, 3), to which pleas of the general is¬ 
sue were interposed and joinder of issue filed (R., p. 3). 
Subsequently, by consent of counsel for plaintiff, leave of 
Court being first had (R., p. 8), defendants filed special pleas 
to the declaration of plaintiff (R., pp. 5, 0, 7). By stipu¬ 
lation of counsel (R., p. 8) it was agreed that the joinder of 
issue theretofore filed should stand as to such special pleas. 
Subsequently, however, motion was filed to strike out said 
special pleas (R., pp. 8, 9) and, after argument, said mo¬ 
tions were overruled (R., p. 13), whereupon it was stipulated 
bv and between counsel that said motions were to be con- 
sidered and treated as demurrers (R., p. 13), and to the 
overruling of said demurrers and the entry of judgment in 
favor of defendants (R., p. 14) plaintiff excepted and, elect¬ 
ing to stand upon his demurrers, appeals to this Court from 
that judgment. 


4 


ARGUMENT. 

The motions of appellant to strike out the special pleas of 
appellees, which, hy stipulation in the trial court, were 
treated as demurrers, admitted the facts set out in said pleas, 
for the purpose of argument in the Court below, and to 
these special pleas resort must now be had for most of the 
admitted facts before this Court. 

From a reading of the special plea of Holmes, Sullivan, 
and Barbee herein (R., pp. 5, 6, 7) and the affidavit and 
search warrant it will appear that appellee Evans upon pro¬ 
curing the search warrant could not have done so “upon 
belief that the National Prohibition Act was being violated 
bv plaintiff below,’’ as set out by the brief of appellant in his 
statement of the case. Had this belief existed, in the mind 
of either Evans or the United States Commissioner, the name 
of appellant would have appeared in the search warrant in¬ 
stead of “E. J. Dowling.” 

The next point made by appellant, inferentially, by his 
quotation from the return made upon the search warrant, 
seems to proceed upon the theory that because of the fact 
that no violations were found upon the premises named there 
must have been an absence of probable cause. It is too well 
settled to require the citation of authorities that in failure 
to find violations of law and the existence of probable cause 
for the issuance of a search warrant there is nothing incon¬ 
sistent. 

To the statement of appellant that appellee Evans had but 
a mere suspicion and was on a fishing expedition at the time 
this warrant was procured, our reply is that it is apparent 
from the special plea of these appellees and the affidavit of 
appellee Evans that the latter entertained the belief that a 
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violation of law existed in and upon premises 322 Seaton 
Place northeast, whereupon he resorted to the current city 
directory to learn the name of the occupant of said premises, 
and therein found the name “E. J. Dowling” as residing 
there. It is apparent from the special pleas that none of ap¬ 
pellees had reason to doubt that said Dowling was the oc¬ 
cupant of said premises until two of appellees, Stephenson 
and Holmes, were told by appellant that he. Hunt, resided 
there and invited appellees to enter and search the premises, 
which was done after appellant stated that he preferred that 
the house be searched, which expression, we submit, nega¬ 
tives that contention of appellant that there was nothing 
else for him to do, and that he was coerced into so doing. 
The record shows, also, that but two, not live, of appellees 
called at appellant s rear door. Appellant is shown by the 
record to be a member of the Metropolitan Police Depart¬ 
ment and presumably acquainted with his rights under the 
law. Had he been otherwise, a different reasoning might 
apply. 

The search warrant herein was fair upon its face and, this 
being true, was a complete protection to appellees. 

Bryan vs. Ker, 222 U. 8., 112-113. 

In this case, an admiralty proceeding, it appeared “(1) 
that the writ was not signed by the clerk or his deputy, 
but bv one who was without lawful authority, and (2) that 
the case stated in the libel, upon which the writ issued, was 
not cognizable as a suit in rem in admiralty, but only as a 
personal action for damages,” upon which contentions the 
Court continuing the opinion declared: 
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‘‘Neither reason is sufficient. Both overlook con¬ 
siderations which operated with impelling force tn 
justify the acts of the marshal/’ 

and, referring to the illegal signature: 

“Besides, this irregularity did not render the writ 
void, hut voidable merely, for it could have been 
amended by substituting the true for the purported 
signature of the deputy.” 

After adverting upon the second point urged, the Court 
declared: 

“In this situation the case falls clearly within the 
rule, often applied in this and other courts, which is 
well stated in Cooley on Torts, 3d Ed., vol. 2, page 
883, as follows: 

“ ‘The process that shall protect an officer must, 
to use the customary legal expression, be fair on its 
face. By (bis is not meant that it shall appear tn In* 
perfectly regular, and in all respects in accord with 
proper practice, and after the most approved form; 
but what is intended is, that it shall apparently be 
process lawfully issued, and such as the officer might 
lawfully serve. More precisely, that process may be 
said to be fair on its face which proceeds from a 
court, magistrate, or body having authority of law to 
issue process of that nature, and which is legal in 
form, and on its face contains nothing to notify or 
fairly apprise the officer that it is issued without au¬ 
thority. When such appears to be the process, the 
officer is protected in making service, and he is not 
concerned with any illegalities that may exist back 
of it/ ” 

Baffin vs. Mason. 15 Wall., 671, 675. 

Kercheval vs. Evans, 220 Fed., 262. 

33 Corpus Juris, p. 353, note. 
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Sanford vs. Nichols et al., 13 Mass., 288. 

U. S. vs. Borkowski, 268 Fed., 408. 

49 L. R. A. (N. S.), 770, note, in which are 
cited the following: 

Gray vs. Davis, 27 Conn., 447. 

Gray vs. Kimball, 42 Me., 299. 

Nowhere is this doctrine better stated, perhaps, than in 24 
R. C. L., at page 725, where tlie text writer declares: 

“It is a well established rule of general application 
that for reasons founded on public policy and in order 
to secure a prompt and efficient service of legal process, 
the law protects its officers in the performance of their 
duties, if there is no defect or want of jurisdiction 
apparent on the face of the writ or warrant under 
which they act. This principle applies in the case 
of search warrants, and if a warrant is issued by a 
court or magistrate having jurisdiction and is valid 
on its face, it is a protection to the oHiccr who exe¬ 
cutes it, although it is issued irregularly, without or 
on an insufficient affidavit or complaint. 'Flic officer 
is not required to exercise his judgment touching the 
validity of the process in point of law/’ 


It is contended bv appellant that “the irregularity of the 
warrant was locked in the bosom of appellee Evans and those 
acting under his directions,” presumably because said Evans 
made the affidavit and procured the issuance of the search 
warrant. Appellant contends that this circumstance puts 
appellees in a different position to officers given warrants 
by superiors to serve and where such officers had no knowl¬ 
edge of the means employed in procuring the warrants. But 
in this contention appellant is apparently not supported by 
the text writers, for in 
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24 R. C. L., page 726: 

“Nor is tlie officer liable bv reason of the fact that 
he applied for and made the complaint on which the 
warrant was issued or that it was subsequently quashed 
as invalid,” 

and to the same effect is 

Kniseley rs. Ham, 49 L. R. A. (N. S.), 774, in which 
the Supreme Court of Connecticut, in a well-con- 
sidered opinion, says on this question: 

“The next inquiry regards the conduct of Phelps, 
the defendant. The writ was put into his hands, as 
an ollicer. to serve, and he accordingly served the same 
by replevying the before mentioned horse. The first 
objection to this act of his is founded on a fact proved 
at the trial of the cause, to wit: That he knew the 
said horse had not been distrained or impounded. 
From this the plaintiff infers that he ought not to 
have served the replevin, and that in so doing he 
became a trespasser. I reply to this objection that, 
the defendant, Phelps, being a legal officer, it became 
his duty, regardless of any knowledge or supposed 
knowledge of his own that there existed no cause of 
action, to sene the writ committed to him promptly, 
unhesitatingly and without restraint from the above 
mentioned cause. This l consider so firmlv estab- 
lished as to render the proposition self-evident.” 

In this case it is explained that 

“the officer himself applied for the warrant and made 
the complaint upon which it issued/’ 

From the cases examined, upon the question of what 
degree of particularity is required in the description of 
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premises to be made the subject of search, we conceive the 
law to be as stated in 

U. S. vs. Friedman (1920), 207 Fed., 850. 

An attidavit sets forth with sufficient particularity a descrip¬ 
tion of the property and place to be searched where the prop¬ 
erty is described bv street and number and it is stated that the 

%j * 

premises are occupied as a saloon and dwelling. 

And to the same effect 

U. S. vs. Camarota, 278 Fed., 389 (decided Feb. 0, 
1922), 


In which case it appeared that the name of defendant did 
not appear in the search warrant, but upon considering a 
petition for the return of the property seized, upon the fol¬ 
lowing principles of law: 


“That the said seizure is in violation of defendants’ 
rights guaranteed them by the Fourth and Fifth 
Amendments to the United States Constitution. That 
said seizure is in violation of the law governing 
search warrants,” 


In its opinion the Court said: 

“The officer in the case before the court did not 
commit a trespass. * * * It is not necessary 

that the search warrant name a particular person; the 
name of the place to be searched is sufficient.” Act 
June 15, 1917, tit. 11, par. (I, etc., 40 Stats, at Large, 
page 228 

U. S. vs. Borkowski, 268 Fed., 408. 

Vachina vs. U. S., 283 Fed., 35. 


Appellant’s contention that although the search warrant 
were fair on its face when issued that the statement made by 
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appellant, upon opening his door, that he, Hunt, resided in 
the premises in question, took away from the warrant, so far 
as appellees were concerned, any validity it theretofore pos¬ 
sessed. To this view we cannot subscribe, insisting that if 
fair on its face when issued nothing could deprive it of its 
character afterward. We cannot conceive of process fair on 
its face in the hands of one officer and in the possession of 
another only a snare to lead him into the role of a trespasser 
upon serving it. 

While submitting that the warrant carried by appellee 
Stephenson would have afforded all of appellees ample pro¬ 
tection against the charge of being trespassers upon the 
premises of appellant, it is set up in the special pleas of 
appellees that they were invited and prevailed upon by ap¬ 
pellant's expressed preference to search his premises so that 
he and his home should be cleared of any possible suspicion 
of wrongdoing, which was the attitude a police officer might 
be expected to assume under the circumstances. So that had 
there been any irregularities in the search warrant there 
would be no justification for claiming that appellees were 
trespassers. Upon this point the following text is satisfying 
and conclusive: 


24 Ruling Case Law, page 723. 

“Voluntary Submission to Search and Seizure.— 

V 

The dwelling of every person while he is in the law¬ 
ful possession thereof is his castle, and it ought not to 
be subjected to an uninvited search, except by a duly 
qualified officer, and then only in pursuance of a 
valid writ commanding it. * * * However, one 

who consents to have his property searched by an 
officer without a warrant has no right of action as for 
an illegal search. * * * Thus the consent of the 
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owner’s wife to search the property of her husband 
waives any claim that he might have against an 
officer making the search without a warrant, or any 
informalities in the complaint, writ or appointment of 
the supposed officer.'' 

But, finally, it is submitted, nowhere outside the brief of 
appellant is there even a suggestion that appellees Holmes, 
Sullivan, and Barbee had any knowledge as to where ap¬ 
pellee Evans secured the name used in the search warrant 
or of what methods were employed by him in procuring 
said warrant, whether upon affidavit or not. Indeed, it does 
not appear anywhere in the record that any one of the police 
officers, appellees, had even seen the warrant which Stephen¬ 
son had and which onlv a Federal officer could serve. These 
appellees were ordered to accompany Evans and Stephenson 
on the mission out of which this action grew and, so far as 
the record discloses, took only a subordinate part in the visit 
to appellant's home, and that not officiously. 

24 R. C. L., 226: 

“A citizen is not regarded as a trespasser for con¬ 
scientiously aiding to execute a search warrant in¬ 
valid on its face, where he acts, not officiously, but by 
command of the officer holding the warrant. In such 
oases the citizen obeying the officer should he looked 
on in the light of a servant, acting by compulsion, and 
the person injured should seek redress against the 
officer and those who act ‘officiouslv.’ ’* 

And to the same effect 2 R. C. L., 491, 492. 

There is no liability on the part of appellees Holmes, Sul¬ 
livan, and Barbee to answer in damages for their participation 
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in the search of appellant’s premises, and hence no error was 
committed by the lower Court in overruling demurrers of 
appellant to the special pleas of appellees. 

Respectfully submitted, 

F. H. STEPHENS, 

W. H. WAHLY, 

Attorneys for Appellees William E. Holmes, 

Jeremiah“f>ulfivan, and William J. Barbee. 
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